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American Arbitration Association 

NO-FAULT ARBITRATION TRIBUNAL 

In the Matter of the Arbitration between 

-and­

Allstate Insurance Company 

AAA ASSESSMENT NO.: 

AAA CASE NUMBER: 

---- --

INSURER'S FILE NUMBER: 

MASTER ARBITRATION AWARD 

Applicant 

Respondent 

I, VICTOR J. HERSHDORFER, the undersigned MASTER ARBITRATOR, appointed by the 
Superintendent of Insurance and designated by the American Arbitration Association pursuant to regu- · 
lations promulgated by the Superintendent of Insurance at 11 NYCRR 65-4.10, having been duly 
sworn, and having heard the proofs and aJlegations of the panies on March 5, 2012, make the follow­
ing AWARD. 

Part I. Swnmary of Issues in Dispute 

Was the determination by the no-fault arbitrator to hold that a denial based on a fail­
ure to attend IMEs must be timely incorrect as a matter of law? 

Part II. Findings, Conclusions, and Basis Therefor 

At issue was the payment for a facility fee for a manipulation under anesthesia which 
was performed on the assignor on February J, 2011. 

The carrier denied the claim on May 19, 2011 due to the EIP's failure to appear for 
scheduled/re-scheduled independent medical examinations. 

The denial stated the claim was received on May 12, 2011. As such, it would have been 
timely; however, the arbitrator found that the applicant had submitted "persuasive" 
documentary evidence in the form of a USPS receipt and tracking slip establishing that 
the bill for the claim in dispute was actually received on March 19, 2011 and therefore 
the denial was untimely resulting in.the defense raised in the denial being precluded. 
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I. ' Part II. Findings, Conclusions, and Basis Therefor (Continued) 

It is argued by the carrier that Unitrin Advantage Ins. Co. v. Bay Shore Physical Ther­
lillY• 82 A.D.3d 559, 918 N.Y.S.2d 473 (1'' Dept., 2011) establishes the principle that 
even if the denial was deemed untimely, the failure by the EIP to attend duly scheduled 
IMEs constituted a policy violation which would negate the untimely denial. 

The case of Westchester Medical Center as assignee of Bartolo Reyes v. Lincoln ~n­
eral Insurance Company, 60 A.D.3d 1045, 877 N.Y.S.2d 340 (2d Dept, 2009) holds that 
the defense of a failure to attend an EUO or IME is subject to the preclusion rules if 
the denial encompassing the defense is not timely issued. 

Other arbitrators, in addition to the one at bar, have reached similar conclusions. The 
Unitrin Court did not discuss (or distinguish) the Westchester decision, so it is not clear 
how those two decisions which on their face appear to be directly contradictory can be 
meshed. 

The issue is not settled. The determination by the no-fault arbitrator to require a 
timely denial, even where the defense is based upon a failure to appear for IMEs is not 
incorrect as a matter oflaw. 

Accordingly, 

I. D the request for review is hereby denied pursuant to 11NYCRR65-4.10 (c) (4) 

2. 1111 the award reviewed is affirmed in its entirety 

3. D the award or part thereof in favor of D applicant 

remanded for a new hearing 

4. D the award in favor of the 

hereby reviewed is vacated and 
D respondent 

0 before the lower arbitrator 

D before a new arbitrator 

0 applicant 

D respondent 
hereby reviewed is vacated in its entirety 

-or-
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5. D the award reviewed is modified to read as follows: 

A. The respondent shall pay the applicant no-fault benefits in the sum of 

------------------ Dollars (_$ ____ ), as follows : 

Work/Wage Loss $ -----------
Health Service Benefits $ ·-----------
Other Reasonable and Necessary Expenses $ __________ _ 

Death Benefit $ -----------
Tot al $ 

Bl. D Since the claim(s) in question arose from an accident that occurred prior to April 5, 

2002, the insurer shall compute and pay the applicant the amount of interest computed 

from at the rate of 2 % per 

momh, compounded, and ending with the date of payment of the award, subject to the 

provisions of 11 NYCRR 65-3.9(c) (stay of interest). 

B2. D Since the cJaim(s) in question arose from an accident that occurred on or after April 

5, 2002, the insurer shall compute and pay the applicant the amount of interest computed 

from at the rate of 2 % per 

month and ending with the date of payment of the award, subject to the provisions of 11 

NYCRR 65-3.9(c) (stay of interest). 

Cl. 0 The respondent shall also pay the applicant dollars ----------
($ ) for attorney's fees computed in accordance with 11 NYCRR 

65-4.6(d). The computation is shown below (attach additional sheets if necessary). 

-or-
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C2. 0 The respondent shall also pay the applicant an attorney's fee in accordance with 11 

NYCRR 65-4.6(e). However, for all arbitration requests filed on or after April 5, 

2002, if the benefits and interest awarded thereon is equal to or less than the re­

spondent's written offer during the conciliation process, then the attorney's .fee 

shall be based upon the provisions of 11 NYCRR 65-4.6(b). 

C3. ·o Since the charges by the applicant for benefits are for billings on or after April 5, 

2002, and exceed the limitations contained in the schedules established pursuant to 

section 5108 of the Insurance Law, no attorney's fee shall be payable by the in­

surer. See 11 NYCRR 65-4.6(i). 

D. D The respondent shall also pay the applicant forty dollars ($40) to reimburse the 

applicant for the fee paid to the Designated Organization for the arbitration below, 

unless the fee was previously returned pursuant to an earlier award 

PART III. (Complete if applicable.) The applicant in the arbitration reviewed, having 

prevailed in this review, 

181 

A. The respondent shall pay the applicant ONE HUNDRED THIRTY and 00/100 

DOLLARS ($130.00) Dollars for attorney's fees computed in accordance with 11 

NYCRR 65-4.10 (j). The computation is as follows: two (2) hours at $65 per 

hour. 

B. If the applicant requested review, the respondent shall also pay the applicant 

SEVENTY-FIVE DOLLARS ($75) to reimburse the applicant for the Master 

Arbitration filing fee. 
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This award determines all of the no-fault policy issues submitted to this master arbitrator pursuant 
to 11 NYCRR 65- 4.10 

State of New York 

County of Onondaga ss: 

I, VICTOR J. HERSHDORFER, do hereby affirm upon my oath as master arbitrator that I am the 
individual described in and who executed this instrument, which is my award. 

March 5, 2012 I ~k 
Date / :r Arbitrator's Signature -

IMPORTANT NOTICE 

This award is payable within 21 calendar days of lhe dale of mailing. A copy of this award has 
been seru to the Superiruendent of Insurance. 

This master arbitroJion award is final and binding except for CPLR Article 75 review or where 
the award, exclusive of interest and aJtorney 's fees, exceeds $5,000, in which case there may be 
cout1 review de novo (11 NYCRR 65- 4.lO(h)). A denial of review pursuant to 11 NYCRR 65-
4.10 (c) (4) (Pan II (1) above) shall not form the basis of an action de novo within the meani11g 
of section 5106(c) of the Insurance Law. A party who imends to commence an Article 75 pro­
ceeding or an action to adjudicate a dispute de novo shall follow the applicable procedures as set 
forth in CPLR Anicle 75. If the party iniJiating such action is an insurer, paymeru of all 
amounts set forlh in the master arbitration award which will not be subject of judicial action or 
review shall be made prior of the commenceme.~,. if such aClion. ., ·· ~.\'!-

r.~ ~l 
~:::.. ~ ... 

Dace of mailing_· ..._(;. __ { ._::._. ___ MA_R_, _2_1_2_0_12 __ _ 

l 
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